LANDER GAONTY SBVER AND VATER D STR CT #2
| BLA 95- 667 Deci ded Gctober 14, 1998

Appeal froma decision of the Shoshone- Eureka Area Manager, Bureau of
Land Managenent, Nevada, anending right-of-way, determning rental, and
denyi ng wel | head protection area. N 49700.

Afirned.

1 R ght s-of -Vdy: Appl i cations--HR ghts-of -\Vy: Federal
Land Policy and Managenent Act of 1976

Uhder 43 US C 8§ 1764(g) (1994), the Departnent nay
grant aright-of-way to a Federal, Sate, or |ocal
governnent or any agency or instrunentality thereof for
a charge less than fair narket val ue, including free
use, if consistent wth equity and the public interest.
However, 43 CF.R 8 2803.1-2(b)(1)(i) specifically
states that nunicipal utilities and cooperatives whose
princi pal source of revenue is custoner charges are not
eligible for rental waiver. Thus, rental is
appropriate and shall be coll ected froma nuni ci pal
utility or cooperative whose principal source of
revenue i s custoner charges.

2. R ght s-of -Vy: Appl i cations-- R ght s-of - Vdy:
Nonexcl usi ve Use

An application for a right-of-way to fence in 40 acres
of land to protect a nunicipal water well head on those
lands is properly denied in BLMs discretion, where
granting the right-of-way woul d not achi eve the desired
protection and other neans of doing so are avail abl e.

APPEARANCES Hy Forgeron, Esq., Battle Mountain, Nevada, for Appel | ant.
(PN ON BY ADM N STRATI VE JUDGE TERRY
Lander Gounty Sewer and VWter D strict #2 (Lander Gounty or Appel | ant)
has appeal ed froma July 25, 1995, Decision of the Shoshone- Eureka Area
Manager, Bureau of Land Managenent (BLM, Nevada, anendi ng ri ght - of - way

146 | BLA 76

WAW Ver si on



| BLA 95- 667

grant N-49700, estinating the rental, and denying a request to fence in a
40- acre wel | head protection area.

R ght-of -way N49700 for a water well and 6-inch buried pipeline in
secs. 15, 23, and 24 of T. 19 N, R 43 E, Munt Oablo Mrid an, was
granted to Lander Qounty effective February 6, 1989, pursuant to Title V
of the Federal Land Policy and Managenent Act of 1976 (FLPWN, 43 US C
§ 1701, 1761 (1994). Section 3 of the grant formprovides that the hol der
agrees to pay BLMthe fair nmarket rental as determned by the authori zed
of ficer "unl ess specifically exenpted fromsuch paynent by regul ation. "

BLMs Decision recites that on March 25, 1993, Lander Gounty
applied to anend the right-of-way to allowthe addition of a second well
and requested an additional 30 acres of |land adj acent to the wel | head.
Subsequent |y, Lander Gounty requested a 40-acre wel | head protection area
around the two wells. O July, 3, 1995, Lander Gounty requested that
vehi cl e access be granted as part of the right-of-way. BLMfound that
Lander Gounty had conplied wth all the terns and conditions of the
original grant, and anended the right-of-way to include these requests,
except for the 40-acre wel | head protection "because a ri ght-of -way woul d
not close the area to livestock and mning," so that granting a right-of -
way woul d not provide the desired protection for the well site. BLMs
Decision further stated that an estinated rental of $227 ($50 per year) was
due until such tine as an apprai sal setting the annual rental was
conpl et ed.

Section 504(g) of ALPMA 43 US C 8 1764(g) (1994), provides in
rel evant part:

The hol der of a right-of-way shall pay annual | y i n advance
the fair market val ue thereof as determined by the Secretary
granting, issuing, or renew ng such right-of-way: * * * R ghts-
of -way may be granted, issued or renewed to a Federal, Sate, or
| ocal governnent or any agency or instrunentality thereof * * *
for such | esser charge, including free use as the Secretary
concerned finds equitable and in the public interest.

The Departnental regulation at 43 CF. R § 2803.1-2(b) (1), which
applies this statute, states: "No rental shall be collected where
(1) the holder is a Federal, Sate, or |ocal governnent, or agency or
instrunental ity thereof, except parties who are using the space for
commer ci al purposes, and nunicipal utilities and cooperatives whose
principal source of revenue is custoner charges.” (Ehasis supplied.)

dting 43 CF.R 8§ 2808. 1(b), Lander ounty asserts on appeal that it
isanonprofit unit of local governnent and as such shoul d be exenpt from
rental. 1/ Lander Qounty states that it is a "general inprovenent district

1 That regulationis irrelevant, as it applies only to BLMs authority to
col l ect reinbursenents for admnistrative and other costs incurred by the
Lhited Sates in processing the application.
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created and organi zed under Title 25, Chapter 318 of the Nevada Revi sed
Satutes [NRS" and that NRS 318.015 provides that the Ostrict is a "body
corporate and politic."

[1] Lander Gounty identifies itself as a |ocal governnent on the
right-of-way application. The question raised is whether Lander Gounty
isentitled to the benefit of 43 CF R § 2803.1-2(b), and to an exenption
fromrental paynents. Ve do not so find. The record is clear that nearly
all of Lander Gounty's operating revenues are produced fromsewer and wat er
fees charged its custoners. For the year ended June 30, 1990, for exanpl e,
docunents in the file reflect that custoner charges produced $93, 037 of
the $131,373 in total revenues received for that year. (Satenent of
Revenues, Expenses, and Changes in Hnancial Position-Budget at Actual
for Year Ended June 30, 1990, at 1.) Ve find nothing to suggest that 1990
was not a representative year for Lander Gounty. Wiile the Secretary of
the Interior may wai ve the rental when granting a right-of-way to a
Federal, Sate, or |local governnent or any agency or instrunentality
thereof, if the waiver is consistent wth equity and the public interest,
43 CF.R 8§ 2803.1-2(b)(1)(i) specifically states that nunicipal utilities
and cooperatives whose principal source of revenue is custoner charges are
not eligible for rental waiver.

A though wai ver woul d not apply, Appellant may be eligible for reduced
rental paynents under 43 CF. R 8§ 2803.1-2(b)(2). Wiile Appellant has not
requested a reduction in rental fees, it may wsh to do so in the future.
See Valley Poneers Wter ., supra, at 332

[2] The final issue before the Board concerns the propriety of BLMs
denial of Lander Gounty's request for a grant of 40 additional acres of
Federal land for a right-of-way for well head protection. According to the
request, Lander Gounty w shes to fence the area. BLMdenied the request
because granting a right-of-way woul d not protect the land fromgrazing
and mneral devel opnent. (Decision at 2.) Uhder section 504 of FLPMVA
approval of a right-of-way by the Secretary of the Interior is
discretionary. A BLMdecision denying a request for a right-of-way wll be
affirnmed by this Board when the record shows the decision is based on a
reasoned anal ysis of the factors invol ved, wth due regard for the public
interest. An application for a right-of-way to fence in 40 acres for use
as a wel | head protection area is properly rejected where fencing the |and
woul d not legally prevent use of the land for grazing or mneral
devel opnent .

In this case, we note that the BLMRealty Special i st suggested ot her
options for wellhead protection for Lander Gounty in a July 3, 1995,
Menorandum  These i ncl uded gai ni ng designation of the area around the
wel s as a wel l head protection area, and then seeki ng redesignation of the
| and through the planning systemor by wthdrawal of the | and from m neral
entry and/or grazing. See July 3, 1995, MenorandumfromRealty Speci al i st
to Area Manager at 2. The Gounty nay al so w sh to expl ore these avenues.
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Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the Decision
appeal ed fromis affirned.

Janes P. Terry
Admini strative Judge

| concur:

David L. Hughes
Admini strative Judge

146 | BLA 79

WAW Ver si on



